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- Al SUPPLEMENTAL ‘AS_SIGNMENTS OF ERROR
1. The prosecutioh failed to meetv its bu‘rdéﬁ of proving that
the emergency exception to the warrant requirement applied, and the trial

court properly so found.

2. The trial court’s supplemental finding that there was
insufficient evidence for it to find that Deputy Fry had the required
subjective intent for application of the emergency exception supports the
trial court’s previous conclusion that the exception did not apply.

3. The trial court erred in concluding that the officer would
have sought a warrant absent the illegal search. Appellant assigns error to
the trial court’s Supplémental Finding of Fact 2, which provides:

The court further finds that the responding deputies would
have sought and would have been granted a search warrant without
evidence seized from the initial search of the garage. Prior to said
entry, Deputy Jones, a member of the meth lab team with
experience in over 100 meth labs, had noticed an “extremely

- powerful” smell of anhydrous ammonia which he knew was used
to manufacture methamphetamine. Jones was informed by Mr.
Neff that the residence had previously been a meth lab. Jones
observed a large number of blister packs in a burn pile and knew
pseudoephedrine products were often packaged in blister packs.
He observed a garden sprayer “misting” and recognized itas a -
homemade hydrochloric acid generator and knew that hydrochloric
acid is used in the manufacture of methamphetamine. The
defendant’s wife told the deputies the defendant was
manufacturing methamphetamine in the garage. Deputy Jones
subjectively believed there was a “meth operation” on the premises
prior to any entry into the garage, based on the facts observed by
him and his prior training and experience.

CP 359.
B. ISSUES PERTAINING TO SUPPLEMENTAL ASSIGNMENTS

1. The emergency exception to the warrant requirement does |

not apply unless the trial court finds both that the officer who conducted



the unlawful entry had a subjective belief that someone inside the place
entered needed assistance for health or safety reasons, and that any such
belief was objectively reasonable. In this case, prior to remand, the trial
court found that the emergency exception did not apply to the warrantless
entry of the garage, because there was no objective evidence or even the
slightest indication that anyone was inside the garage or in need of
assistance there. The trial court also rejected the officers’ claims that there
was a serious “danger” posed to the public nearby which compelled the
entry, given that the same officers had kept children on the property while -
the “danger” was ongoing. On remand, the trial court further found that
there was insufficient evidence for it to make any findings about the
subjective intent or belief of the officer who entered the garage, because
the officer did not testify at the suppression hearing.

Was the trial court’s conclusion that the emergency exception did
not apply supported by its finding that it could not conclude the officer had
the required subjective intent? Further, because it is the prosecution’s
burden to prove that an exception to the warrant requirement existed, is the
prosecution’s failure to present evidence regarding the subjective intent of
the entering officer fatal whefe that intent was a necessary part of the
required proof?

2. Where a warrant is sought after an unlawful search, the
prosecution must show that the search did not in any way contribute to the
issuance of the warrant by showing, inter alia, that the officers would have
sought the warrant even if they héd not conducted the illegal search. On
remand, the trial court found that officers would have sought and been

2



granted a search warrant prior to.the illegal search of the garage.
Did the trial court err in making that finding where it relied on the

- defendant’s wife’s admissions that she “knew” her husband was
manufacturing methamphetamine in the. garage where those admissions
-were not made until after the officers had il_lega}ly entered the garage and -
Mrs. Neff knew they had found evidence of the manufacture?
- Further, did the court err.in making the finding where it considered only
- general facts which would \have.support‘;cd'a.d;cision.tp. apply for or issue a
warrant while ignoring facts which indicated that this specific officer
would: not have sought.a warrant. absent the i_vlleggl‘,searcvh?.‘ o
C. . SUPPLEMENIAL.STATEMENT OF THE CASE'

Appellant Roy L. Neff was charged with and convicted of
manufacturingimqthamphctam‘ine and committing that crime while armed
- with a firearm after a stipulated facts trial, held once a motion to suppress
was unsuccessful. CP.99-105; 7RP 236-37. - » _

While the appeal was pending before this Court, on. December 28,
2005, the Court ordered remand to-the trial court for.: entry of findings on
several disputed issues. _ ‘ | _

On January 6, 0206, the hearing on remand was held before the
Honorable Ronald E. Culpepper.” RRP 1. Findings were entered that
same date. CP 358-59.

- ISupplemental discussion of the relevant facts and the hearing are iricluded in the
argument section, infra.

2The verbatim report of proceedings for the remand hearihg will be referred to as
“RRP.2 - ., o

, :



This éupplemental pleading timely follows.

A. SUPPLEMENTAL ARGUMENT

1. THE COURT’S SUPPLEMENTAL FINDING SUPPORTS
ITS PREVIOUS CONCLUSION THAT THE
EMERGENCY EXCEPTION TO THE WARRANT
REQUIREMENT DID NOT APPLY

a. Relevant supplemental facts

At the suppression hearing, Detective Crawford and Deputy Jones
testified about the dangers of anhydrous ammonia. Detective Crawford
stated that it was an “irritant” if inhaled. 7RP 62. He also stated it could
cause “burn hazards” if it came into contact with skin, and that a person
could possibly become “overcome” by fumes if enough of it leaked in an
enclosed area. 7RP 70. He admitted, howevef, that there was no fire,
explosion or combustion risk from a release 'of anhydrous ammonia. 7RP
64, 70. He stated that other ch/emicals involVed in meﬂianiphetémine
manufacture are “flammable often?’ and “often associated with dangerous
situations.” 7RP 69. He also noted that, in general, there are “often”
solvents which could be characterized as “explosive devices” involved in
manufactm*ihg of methamphetamine. 7RP 22. He stated‘that there were
concerns when anhydrous ammonia was smelled “[bjecause of the
potential health risk to the people in the area.” TRP 75.

Deputy Jones testified that he had seen people shot at
methamphetamine labs, had seen small children “contaminated” at some
sites, and had seen suspects “injured” at some labs. 7RP 102-103. He
stated that his concern with the anhydrous smell was that Mrs. Neff had
“at least one small child with her.” 7RP 92-93. He also cited the



“immediate health hazard” to neighbors, small children, and the Neffs.
7RP 123.
- Both ‘the detective and thev_deputy admitted there were possible
legal usés of ‘fa'nhydro.us, including as a fertilizer. 7RP 79-83, 125-26.
After hearmg the ev1dence and weighing the credibility of the
testlmony, J udge Culpepper spe01ﬁcally found that the entry into the
garage was not supported by ex1gent c1rcumstances declanng that, “if
; thls is ex1gent cncumstances . the exceptron is swallowmg the rule.”
- 7RP 175 76 More spec1ﬁcally, the court found there was “no 1ndlcat10n
. that the smell the ofﬁcers dlscerned had caused or threatened
partlcular problem to the people present ? and that there was no obJective
evrdence that someone was in the garage or any partlcular reason > to
thmk they were. 7RP l75 78 CP 328 The court noted there was also no
ev1dence of any sounds comlng from or around the garage and nothing

. to suggest anyone was 1n31de CP 324 25

Regardmg the clanns of “danger the court reJected those claims, e

notmg the ofﬁcers had admltted there Was not really a ¢ major threa ” of
somethlng such as ﬁre or explosmn in thls case. 7RP 167 178 The court
also pointedly noted that the same ofﬁcer who 01ted the potentlal ofa
leaking tank as such a safety and health nsk that 1t ]ustlﬁed the intrusion
into the‘ garage had not acted in a way showing he truly thought there was
“too great a threat,” because he had specifically kept small‘children
nearby. 7RP 178 The court stated, if the ofﬁcer was “worried about this

odor being a threat to their health, why didn’t he let them leave‘7” TRP

167.



In its Order of remand, this Court directed the trial court to
“clarify” its findings about the subjective intent of Deputy Fry when he
entered the garage. Order at 2. The Court referred to the “emergency
exception” to the warrant requirement, noting that the exception allows
officers to enter a place if they reasonably, subjectively believe someone
“likely needed assistance for health or safety reasons,” and ordered the
trial court to make a finding whether Deputy Fry had a subjective belief
“that there was an emergency requiring immediate entry” when he went
into the garage. Order at 2.

In its response brief, the prosecution did not assign error to any of
the trial court’s findings. Brief of Respondent (hereinafter “BOR”) at 1-
217.

On remand, Judge Culpepper indicated that he had drafted a -
finding that the deputy “did not have a subjective belief that someone

likely needing assistance was located in the Neff garage.” RRP 8. The

__.__prosecutor then objected to any ﬁndings about the deputy’s belief, based =~

~ on the fact that the deputy had not testified. RRP 9. After some
discussion, the court entered a written finding that “Deputy Fry did not
testify at the hearing, so the court cannot find what his subjective belief
was at the time of entry infd the garage.” CP 358.

b. The court’s finding on remand further supports its
conclusion that the emergency exception to the

warrant requirement did not apply

After hearing all the evidence and weighing the credibility at the
suppression hearing, the trial court found that there was no “emergency”
which justified application of the “emergency exception” to the warrant

6
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requirement in this case. The trial court’s:finding on remand that it could

not find that the-officer had the required subjective belief to support

-application of that-exception further supports the court’s initial conclusion.

Warrantless searches are per-se unreasonable. State v. Poling, 128

Wi App. 659, 666, 116 P:3d 1054 (2005).. One of the few jealously

guarded and natrowly drawn exceptions:to the warrant requirement is the

~ “emergency” exception. See State-v. Schroeder,109 Wn. App. 30, 38, 32

P.3d 1022°(200%). That-exception applies and justifies a-warrantless entry
into a place only when:

4 y(1) the officer-subjectively believes:that:someone likely needed
assistance for health or safety reasons; (2) a reasonable person in
thé 'same situation would similarly believe that there was a need for
such assistance; and-(3) there was a reasonable basis to associate
the need for assistance with the place being searched.

State v. Thompson; 151 ' Wn:2d 793, 802,92 P.3d 228;(2004). Further, for

* - the‘exception to apply, the police actions must.be “totally divorced from

the detection; investigation, ‘or-acquisition of evidence relating:to the

violation of a criminal'statute.” Schroeder, 109 Wn. App. at 37, quoting, . .......... ... . ...

Cady v. Dombrowski, 413 U.S. 433,441, 93 S. Ct. 2523, 37 L. Ed. 2d 706
(1973). :

Here, the trial court properly. found that the emergency éxception
did not apply. Even prior to the finding entered on remand, the court
spemﬁc:ally ¢nter¢d -ﬁnding_s which precluded application of that

excepﬁon.’ The court éx.p'l'ici"’dy found 1) fhere were no sounds coming

from the place searched (the: garage) which could have indicated anyone

was there, 2) there were no reports of anyone “in or around the garage that
would suggest there was anybody” in the garage, 3) there was no

7



“objective evidence there was a person in the garage,” and 4) there was no
reason whatsoever to believe anyone was in danger of illness due to the
odor coming from the garage. CP 325-27. The court also implicitly found
the “threat to safety” claim of the officers was not reasonable, given that
the officers had actually ensured that children were kept right next to that
“threat.” 7RP 178. This finding is not surprising, given that all of the
testimony regarding the “danger” was based upon assumptions about other
dangerous chemicals or guns or the like found at some other sites where
manufacturing occurred, not based on facts indicating an inherent,
immediate danger posed by a leak of anhydrous ammonia.

Further, although the court did not focus on them, other facts and
the deputy’s behavior also belied his claims and the suggestion that things
were So déngerous that there was an “emergency” which was so immediate
that getting a warrant would have been a problem. Deputy Jones walked

around the property, without protective gear, with civilians, for an hour

__and a half before calling for a “lab team”- not a “haz mat” team. Hedid.. ... ... __

not cordon off the area and remove the civilians to safety. He did not
allow the children to leave. He did not don safety gear himself. He did
not prevent Mr. Neff and Mr. Rowlands from walking around with him.
The trial court’s findings that there was no objective evidence to
support any possible belief anyone was in the garage in danger, and that
there was, in fact, no emergency, were amply supported by substantial
evidence. See 7RP 70-73,76-77,105, 118-19; (admissions of officers that
they never heard or saw anything indicating there was anyone inside the
locked garage or that anyone had been there at all that day); 7RP 11, 62,
8



64, 70, 72, 75,9293, 123 (testimony of officers regarding general danger

of methamphetamine labs coupled with testimony admitting keeping

- women, children and other civilians on the property).

" In-any event, the prosecution.did not assign error to any of the trial

-court’s findings, so'they are verities on'appeal.. State v. Hill, 123 Wn.2d

641, 644-45, 870'P.2d 313-(1994);:see' BOR at 1-27.

" “Thus;*even priorto its finding on the subjective belief of Deputy

" Fry, the'trial court had already found that there was no-objective evidence

'to support any belief someone was in the garage or needed:assistance

there, or'that there was any.“threatto safety.”” The “emergency-exception” |
already could not apply,-because the court had already found facts,

supported by substantial evidence in therecord, that a reasonable person in

‘the same ‘situiation:would #not have believed someone - was inside, in need of
-assistance; or that-there was any real threat of danger from the smell. See

- Thompson, 151 Wn.2d:at 802.

--- — With-the supplemental finding, the trial court foreclosed:any —— -

- remaining possibility that the emergency exceptiori’ could have applied.

- The trial court’s specific finding - made at the prosecutor ’s urging - was

that, because Deputy Fry did not testify at the hearing, the court:could not

find what his subjective belief was at the time of the entry into the garage.

- CP 358; RRP 9.

Thus, the emergency exception to the warrant requirement could

“not apply. It is'the prosecution’s burden to provide the evidence to

-support an exception to the general prohibition against warrantless entry.

State v. Johnson, 128 Wn.2d 431, 447, 909 P.2d 293 (1996). By failing to
9



present the deputy’s testimony to prove that he had the required subjective
belief, the prosecution failed in its burden to prove that the emergency
exception applied. The trial court’s initial conclusion that the exception.
did not apply, supported by substantial evidence and the law, is even
further supported by the supplemental finding aﬁd easily withstands

review.

2. THE TRIAL COURT ERRED IN FINDING THAT
THE OFFICERS WOULD HAVE SOUGHT A SEARCH
WARRANT WITHOUT THE ILLEGALLY OBTAINED
EVIDENCE

a. Relevant supplemental facts

At the suppression hearing, Deputy Jones testified that, after he
saw t_l_l; bl_;m Qile _g_nd Ipisting sprayer and Deputy Johnson had arrived and
prevented Mr. Neff from leaving, Deputy Jones called for a “lab team
responder” to come to the property. 7RP 104. Deputy Jones had not yet

found the source of the smell when that “responder,” Deputy Fry arrived,

used Mr. Neff’s keys and entered the garage. 7RP 104-106.
"~ Detective John Crawford the officer who apphed forthe search

warrant, was not called to the property by Deputy Jones. 7RP 38-40, 116-
17. Instead, he was contacted by Deputy Fry. 7RP 38-40. The detective
testified that the deputy called him to the property “for the pu}pose of
investigating and épplying for a search warrant.” 7RP 38-40. |

When Detective Crawford arrived, the garage was no longgr
locked. 7RP 61. The deputies told the detective that they had entered the
Jocked garage to “locate the source of the ammonia,” which they could not

identify as coming from the garage specifically, but just from the general

10



vicinity. “7RP 62-63. - . - : : .

Deputy Jones testified that he was had :a “limited amount” of
awareness of telephonic search warrants, although he admitted knowing
how to fill the forms out in general. 7RP 119. He said he would not have
attempted'to get'a search warrant that:day. because he had never done one,
and would feel uncomfortable doing it. 7RP 119. He testified that he was
not sure he- would have done 1t rrght and that ‘was the reason he had asked
' for a detectrve toicome:do 1t 7RP 119 |
Detective Crawford admrtted that Deputles Jones and Fry had

e

ample tlme togeta telephonrc search warrant pl'lOI' to entermg the garage,

| land that 1t is comrnon practlce to get such warrants 7RP 78.

a Deputy J ones testrﬁed that after Deputy Fry had entered the
oarage Chlld Protectlve Servrces was called regardrng the chrldren TRP
105 107 When CPS amved and contacted Mrs Neff she was allowed to

contact her parents who were permrtted to take the chrldren after they

came to the property and spoke wrth the CPS worker there 7RP 107-108. .. . ..

Mrs Neff was also told that a detectlve was comrng out to the scene” and
vwould probably want to talk to her 7RP 108 109 That detectrve was
Detectrve Crawford whom Deputy Fry had by then called 7RP 38-40,
108 1 10

Prior to the 1nterrogat10n of Mrs. Neff by Detectlve Crawford,
Deputy Jones spoke wrth Mrs. Neff about the 1tems the deputres had
drscovered on the property 7RP 1 18 Deputy Jones did not recall if he

spoke w1th Mrs. Neff about those thmgs _]ust after the items were located,
whrle they waited for Detectlve Crawford to arrive, or after the detective

11



had arrived. 7RP 118. The detective did not interrogate Mrs. Neff until
about a half hour after he arrived, after he had spokenAwith the deputies
about what they had uncovered and had gone to look at the items himself.
7RP 40-43, 69.

The affidavit for the warrant indicated that Mrs. Neff told
Detective Crawford that she and her husband used methamphetamine and
her husband had said he was going to start making the drug to make
money. CP 53-56. She told the detective that Mr. Neff had built the
garage and would not let her have a key or access, and she saw him several
times in the doorway to the garage holding a tube inside a glass jar and
stirring it. CP 53-55. Mirs. Neff stated she “knew” Mr. Neff was
manufacturing methamphetamine in the garage. CP 53-55.

After the testimony was concluded, Mr. Neff argued, inter alia, that
the evidence seized under the warrant was not sufficiently independent of

the illegal search, because the officers “probably wouldn’t have proceeded

___with the search warrant had they not gone into the garage.” 7RP 192. The . ..

court then asked, “how do we know that?” 7RP 192. Counsel agreed that
the prosecution had presented “no information” on that issue. 7RP 192.
He noted, however, that the officers were there for more than an hour and
a half prior to entering the garage and made no efférts whatsoever to get a
warrant during that entire time or before the entry. 7RP 192-93. Despite
counsel’s argument, at that time, the trial court made no finding on
whether the officers would have sought the warrant if they had not seen
the items in the garage.

Also during argument, when the prosecution noted that Mrs. Neff

12



~ had made statements that she thought her husband was manufacturing

methamphetamine in the garage and that information was in the warrant,
the trial court reminded the prosecutor that those statements were only
made “after the entry into the garage.” 7RP 163. The court also noted

that by that time Mr. Neff had been “quote, detained, unquote, by the

- officers™and “Mrs. Neff knew what was-going-on-there.”  7RP- 163. The

court questioned whether Mrs. Neff would have made the statement

i “without the entry into the garage” 7RP 163. -Later, the court indicated it

was “having some difficulty:saying whether Mrs. Neff’s statement should

‘be'suppressed” givén the circumstances, but found it significant : that

Detective Crawford:did not make “much mention of what was found in the
garage” in the taped interview with Mrs. Neff.- 7RP 181-82.

- At the remand hearing, the trial court -suggested the possibility that

““the officets “may have” been worried that“maybe” someone was inside

“the garage and would get more ill as'time-passed, and that could be why

_they-had waited on the warrant. RRP-13.: The court again stated, however, — . — ... ...

that there was not “objectively enough proof” anyone was inside the
garage, and that the officers should have gotten the warrant prior to the
entry. RRP 11-13.

Nevertheless, the court stated it was a “no brainer” that the officers
would have gotten the warrant, based primarily on the strength of the smell
and the evidence found on the property. RRP 11. After a brief break, and
over defense objections, the court adopted further language the prosecutor
had proposed off the record, that the fact that the defendant’s wife had told
deputies he was manufacturing methamphetamine in the garage was

13



another fact supporting the finding that the officers would have sought a

warrant without the illegal search. RRP 17.

b. The court erred in concluding that the officers
would have sought the warrant if they had not found

the evidence in the illegal search

When police engage in an unlawful search, they cannot simply

later get a warrant to “cure” that illegal conduct. See Murray v. United
States, 487 U.S. 533, 108 S. Ct. 2529, 101 L. Ed. 2d 472 (1988); State v.
Gaines, 154 Wn.2d 711, 718, 116 P.3d 993 (2005); People v. Burr, 70
N.Y. 2d 354, 362, 520 N.Y.S. 2d 739, 514 N.E. 2d 1363 (1987), cert.
denied sub nom Burr v. New York, 485 U.S. 949 (1988). Instead, the

evidence seized as a result of the warrant will be suppressed unless the
prosecution can meet the “onerous” burden of proving that the evidence
was “later obtained independently from activities untainted by the initial
illegality.” Murray, 487IU.S. at 537, 540. Put simply, the ultimate

question is “whether the search pursuant to warrant was in fact a genuinely

_ independent source of the information and tangible evidence at issue.”

Murray, 487 U.S. at 542. If not, the evidence must be suppressed, in order
to prevent the police from benefitting from violating the constitution. Id

The inquiry under Murray is twofold. State v. Spring, 128 Wn.

App. 398, 403, 115 P.3d 1052 (2005). To prove that the unlawful search
did not taint the subsequent search conducted pursuant to a warrant, the

* prosecution must show 1) that the information illegally obtained did not
affect the magistrate’s decision to issue the warrant and 2) that “the
agents’ decision to seek the warrant was [not] prompted by what they had

seen during the initial entry[.]” Murray, 487 U.S. at 542.
14



- Here, the trial court found that the officers would have sought and

obtained a warrant even if they had not discovered the evidence of

‘methamphetamine manufacture.and other items in the illegal search of the

garage. But the trial court’s finding is erroneous, in several ways.
“w:First; the'trial‘court’s focus was 'wrong. The trial court was
concerned with-whether there were sufficient facts which could have

supported the decision toiseek a search warrant and would have:supported

amagistrate’s decision to issue a wartant, ' RRP 1<17.-But:the issue is not
- whether, objectively, such facts existed. The issue is the subjective

motivation of these particular officers-when they: actually sought:the

watrant upon which:the state now relies::'See'Conner v Tilton, 948 F.

Supp. 821, 858 (N.D. lowa 1996), affirmed, 127 F.3d 663 (1997). The

' point is't6 ensture that what was found inithe:illegal search did not in fact

play any part of the decision to get the warrant, so that the:warrant can

* truly'be deemed an “independent source” for the evidence. -See Murray,

-487U.S. at 537, 540. e e

Thus, the question is not whether any officer could have requested
and gotten a warrant, as the trial court here seemed to surmise: The
question is what were these officers’ reasons for seeking the warrant and
were those redsons completely independent of what was found in the

illegal search. Id. In other words, would these particular officers have

bothered getting'a warrant if they had come up with nothing on‘their initial

ObJ ective analysis comes into play when an officer assures the court that a warrant
would have been sought and the court is required to examine the totahty of the
circumstances to determine if those assurances are “implausible.” Murray, 487 U.S. at
540 n. 2.

15



illegal entry? See United States v. Dessesaure, 429 F.3d 359, 369 (1*. Cir.
2005). '

F urthér, in making its decision, the court must not simply consider
whether the untainted evidenc\e known to police would have supported
getting a warrant but also “the ‘relative probative import” of information
secured during the illegal search ‘compared to all other information known

to the officers.’” See People v. Del Rio, 220 A.D.2d 122, 131, 646

N.Y.S.2d 117, appeal denied, 88 N.Y.2d 983, 649 N.Y.S.2d 390 (1996),

quoting, United States v. Restrepo, 966 F.2d 964, 972 (5" Cir. 1992), cert.

denied sub nom, Pulido v. United States, 506 U.S. 1049 (1993).

Here, the trial court did not focus on the subjective motivation of
the officers - essentially Deputy Jones - in ultimately seeking the search
warrant. Nor did the court examine the relative probative import of the
evidence found during the illegal search, in order to determine whether

that evidence was, in fact, the motivating factor for seeking the warrant.

. Instead, the court simply cited facts which would have supported gettinga

warrant, while ignoring crucial, relevant facts indicating that this officer
would not, in fact, have sought one, had the illegal search not occurred.

Where, as here, there is no direct evidence (i.e. testimony) from an
officer that he would have sought a warrant even without the evidence the
unlawful search turned up, a court can only “infer motivation from the
totality of facts and circumstances.” See Restrepo, 966 F.2d at 971. But
here, the trial court did not consider very crucial, relevant facts which were
part of the “totality” and whicﬁ indicated that, in fact, the deputy would
not have gotten a warrant absent the illegal search.
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For example, the trial court failed to consider that Deputy Jones
never said that he would have sought a search warrant abserit the illegal
entry. While: an officer’s claim on that point would not be dispositive, its

absence is certainly noteworthy and relevant. .See Murray, 487 U.S. at 540

o2

Other facts not considered by the trial court are equally relevant, as

follows: Deputy Jones admitted that, despite his experience with more

* than 100 “meth’*1abs, he had never gotten a:telephonic warrant, was not
sure he could do-so properly, andthus would not have tried:. There was
no discussion of getting.a:warrant, either between Deputy Jones and his

-+ partner or between Deputy.Jones and Deputy Fry;:priorto the entry into
the garage. No steps were taken to get one and no detective was called to
bégin the process until after:Deputy Fry had gone:into-the locked garage
and seen the contraband. ‘Compare, United States.v. Salas, 879 F.2d 530
(9" Cir.), cert. denied; 493 U.S: 979 (1989) (officers discussed getting a

warrant prior to the illegal entry and were planning to do so but entered
out of concern for destruction of evidence during the 3-hours-the warrant
process would take).

Further, although the trial court thought that the “smell” indicated
that the deputy 'would have gotten.a warrant, Deputy Jones was at the
property smelling the smell for approximately an hour and a half and made
no effort to get a'warrant.- And Deputy Crawford admitted that both

-Deputy Jones and Deputy Fry had ample time within which to get a
telephonic warrant, prior to the entry and that it was accepted practice.

Thus, there were no efforts made to even begin the process of
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getting a warrant, prior to the illegal search. The deputy who would have
sought the warrant did not do so for more than an hour and a half, and
testified that he would not have done so, even though he had ample time
and doing so was a routine, accepted practice. His actions clearly indicate
that he had no intention of getting a warrant but was just investigating with
the intent of seeing what he could find.

The court also did not consider the fact that, when Deputy Jones
finally called for assistance, after seeing the “misting” sprayer between the
shed and the garage, he did not call for a detective to come begin the
process of getting a warrant. Instead, he called a “lab team responder” to
come conduct a search. Thus, even after the deputy had seen the evidence
the trial court said would have prompted him to get a warrant, again, he
made no effort to do so. And there were no other additional facts found
after the search which might have éompelled the officer to get a warrant -
simply those gained by the illegal search (including Mrs. Neff’s
- statements, as discussed infra).

Also relevant is that Detective Crawford was not called to the
property until after the illegal entry. When he was called it was for the
purposes of getting the warrant. And when he arrived, and spoke with the
deputies, they told him they went inside the garage to see if it was the
source of the smell, not because they identified it specifically as the source.

All of these facts were highly relevant to whether Deputy Jones
would have actually sought a warrant if the illegal search had not occurred.
All of them went directly to the question of whether the warrant ultimately
sought by Detective Crawford was actually an independent source for the
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-evidence orwas tainted, because the motivation for getting it included the
evidence illegally found. - Yet the trial court failed to consider any of these
facts, instead focusing on general facts about whether a-decision to request
a warrant would have been proper if the evidence found in the garage had
not:been found. |

Thus, the trial couﬂrus"éd,-an;imp_roper focus.and failed to consider

- all'of the relevant facts before making the finding. In addition, the finding

+ relied-on’a fact which does not-support:it. That-fact, advanced by the -

v pro'se’cutidn, was that'Mrs. Neff “told the deputies that the defendant was

" manufacturing methamphetamine in the.garage.”. RRP 16-17; CP 53-55.

- - Itis:correct that:Mrs.-Neff made statements about her belief that

- her husband was manufacturing methamphetamine in the garage he would
notletherenter. SeeCP 53-55. Thereare:several problems, however,
with the court’s reliance on those statements as supperting the finding that

the deputies would have sought the warrant-even if the illegal search had

not occurred. All of these problems raise the very real questionof whether .

those statements would even have been made absent that search.

" . First, the timing of the staterhents is.crucial. Mrs. Neff did not
make them statements until after the officers had illegally entered the
garage. The court itself noted a serious question about whether Mrs. Neff
would have made those statements if the initial, unlawful search had not
occurred. 7RP 163. Thus, atthe time the statements were made, the “cat”
was already “out of the bag,” because of the illegal search. - See, e.g., State

. v. Byers, 88 Wn.2d 1, 9, 559 P.2d 1334 (1977), overruled in part on other

grounds by, State v. Williams, 102 Wn.2d 733, 741 n. 5, 689 P.2d 1065
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(1984) (statements made after watching officers seize evidence were the
product of the declarants’ belief that “they were had” already, as the police
already had the evidence).

Second, although the trial court found it significant at the initial
suppfession hearing that Detective Crawford had not been confrontational
about the items found in the garage during the interview, that “fact” is
deceptive. The detective was not the only officer who spoke to Mrs. Neff.
Deputy Jones also spoke to Mrs. Neff and admitted discussing with her the
items which had been found, either right after they were found, while the
officers were waiting for the detective to arrive, or just after his arrival.
7RP 118. |

Third, prior to Mrs. Neff’s statements, the deputy had told Mrs.
Neff that CPS had been called for the children’s safety, because the
methamphetamine lab had been found. And Mrs. Neff had been prevented

from leaving the property, as had her husband, who was in custody in the

__back of a police car at the time her statements were made. .

Thus, Mrs. Neff’s admissions to the detective were made only after
1) she was aware that the officers had already found the methamphetamine
lab with the illegal entry, 2) she had been told her children were going to
be taken away by CPS because of that lab, 3) she was not allowed to leave
the property and her husband was detained, and 4) at least one police
officer “discussed” what had been found with her.

Notably, Mrs. Neff had already talked to police several times prior
to the interrogation and had never once said anything about a lab, even
though Deputy Jones had repeatedly mentioned the anhydrous smell he
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. was investigating. 7RP 9091, 93, 97-98. And Deputy Jones had
~ specifically told Mrs. Neff she could not leave with the children because
they needed to stay “until we locate this,” the source of the smell, but Mrs.
Neff had still:not said anything about a meth lab in the garage. 7RP 97-98.
Based upon this record, it is-patently:obvious that Mrs. Neff would
not have made the admissions had the police not conducted the illegal
'search: To rely on those:admissions as supporting the finding that the
~ officers'would have-sought a warrant even:absent:the illegal search is to
ignore the circumstances under which the admissions were made and the
- fact that they -would not have been made had the illegal search not
occurred. Mrs. Neff’s admissions would not have been available as a
* motivating factor for getting a ;;varran't, .absent the illegal search, and the
trial court erred in relying: on those admissions as :Supportihg the finding.
The point of Murray is to ensure that the police do mot in-any way

= -benefit from illegal conduct. - It:is to deter “confirmatory searches,” where

__police search in-orderito see what they can find-and.to confirm that thereis._ ... ... _

. evidence worth the trouble of obtaining a warrant. . See United States v.
- Pena, 924 F. Supp. 1239, 1256 (D.Mass. 1996). The reason behind
- requiring that the officer would have sought the warrant had the illegal
search not occurred and the evidence not seen is to ensure-that the illegal
search played absolutely no part in the decision to get the warrant. See

United States v. Hill, 55 F.3d 479, 481 (9" Cir. 1995). Only by ensuring

‘that the-officer’s:decision to seek a warrant is one that he- would have
 made anyway can it be:ensured that the “later, lawful seizure” under that
warrant is “genuinely independent” of the illegal conduct and thus not
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“tainted.” Murray, 487 U.S. at 541. The trial court erred in its analysis,
failure to examine all of the crucial facts, and reliance on an erroneous fact
in making its finding. The illegally viewed evidence clearly had the most
relative probative import of all of the information known when the warrant
was sought, and it was clearly the largest motivating factor for getting the
warrant. The trial court erred in finding that the officers would have

sought the warrant even if the illegal search had occurred, and this Court

should so hold and should reverse.
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E. CONCLUSION

The prosecution failed to present sufficient evidence for the trial
court to make a finding about Deputy Fry’s subjective intén‘t or belief
when he entered the garage. The trial'court’s finding on remand to that
effect p’rec’ludeé application of the “eémergency exception” to the warrant
‘requirement, as do the trial court’s other-undisputed findings, which are
verities on appeal.

Further, the trial court’s finding that Deputy Jones would have
sought a warrant even if Deputy Fry had not entered the garage illegally
does nbt withstand review. The court erred in its focus, ignored relevant,
vital facts, and relied on a fact which does not support the finding. The
totality of the circumstances here does not support a finding that the
deputy would have sought the warrant, and, under Murray, the evidence
should have been suppressed. This Court shouid so hold and should
reverse. It should also reverse based upon the other arguments presented
. in Mr. Neff’s opening brief. .~ . . . . S
DATED this % day of February, 2006.
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